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ENVIRONMENTAL PROTECTION 
AGENCY 

4 0 C F R P a r t ~ o  
[FRL-3535.2] 

The Natlonal Priorftlw List for 
Uncontrolled Hazardous Waste Sit- 
Ustlng Policy for Federal Facflltles 
AQENCY: Environmental Protection 
Agency. 
AmtoN: Notice of policy statement. 

SUMMARY: The  Environmental Protection 
Agency ("EPA") is announcing a policy 
relating to the National Oil and 
Hazardous Substances Contingency, 
Plan ("'KP'), 40 CFR Part 300, which 
was promulgated pursuant to section 105 
of the Comprehensive Environmental 
Response, Compensafion, and Liability 
Act of 1980 ( " C E R W )  (amend *d by 
the Superfund Amendments and 
Reauthorization Act of 1988 ("SARA")) 
and Executive Order 12580 (52 PR 2923, 
January 29,1987). CEXCLA requires that 
the NCP include a list of national 
priorities among  the known releases or 
threatened releases of hazardous 

throughout the United States,  and  that 
the list be revised at least annually. The 
National Priorities List (,'NPL"), initiafly 
promulgatedas Appendix B of the NCP 
on September 8.1983 (48 F'R -I. 
constitutes this list. 

This notice deecrihr #& fmr . 
placing on the NPL sit- located ori 
Fede&-.#%l. oc +per*d f d t h  . 
thatmedtbeWL&#btMycri~rst  
wtintheNCP,ovepiftbeFederPL 
facility is  also subject to the m r r e ~ t i ~  
action authorities of Subtitle C of the 
Resource Consewrlka and ! 

Act {"RCRA"). EPA hdrequmted , . 

public awment an CMS p o w  vn M q  
13,1987 (St PC1 97Wl): C m  
received are contained in the 
Headquarters Superfund W c  X h b L  
Elsewhere in today's F a d e d  Xqister L 
a rule ad- Federal fadlity sitm to the 
NPL in confonnanca with tbh p o l i c y .  
mcnv~ D A ~  This policy ir effective 
immediately. 
A D ~ ~ E S S E S  The Headquartera 
Superfund Public Dodret is located at 
the U.S. Environmental Protection 
Agency, 401 M Street SW., W a s h g t o a  

20480. It is  available for viewing 'by 
appointment only" from W a.m. to 4'00 
p.m.. Monday through Friday, excluding 
Federal holidays. Telephone #)2/382- 
3048. 
FoRcurrmEe)))r#)(uuIRmconrrcr: 
Joseph w, Hazardous  Site 
Evaluation Division. Office of 
Emergency and Remedial Regonre 

mtbstn" powmts.o?cantamhtads 

(OS= US bvironmental  Ptaection 
Agencg, 401 "et SW.. W- 
DC 2!8WO, m the Superfund H0Cti.s. 
phone (&X) 429-9348 (or ip tir 
Washmgton. DC, metropolitan on&) 
SU-ENTARY INFORMATIOW 
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I. Intrcuiucdon 

BIlA pnwulgekd as Appendix A of the 
(47 FR 31219. July 16.,1982).' 

Section 105(aH8)(B)  of  CERCLA. as 
mended by SARA. requires that the r y -  
&tutory criteria provided  by  the HRS ,i 
b. used to prepare a list of national 
pdorities among the known releases or 
tlreatened releases of hazardous 
ds t ances ,  pollutants, or contaminants 
-ut the  United States. The list, 
rrcicL b Appendix B of the NCP, is the 
National Priorities List ("NPL"). Section 
ma)(8)(B) also requires that the NPL 
bc revised at least annually. 

A site  can undergo CERCLA-financed 
m e d i a l  action onlv after it is placed on 

"~ ~~ 

Ioylltfin& Q'owtaminante. Ln- 
to SARA, EPA proposed rev is im lb 
NQeaIhc+er  n, 1988 ( 5 3  PR - 
seorian W(a)f8l(A) of CWU m 

rmandedby SAIIA. requires tht-lb , 

HCPbcW m a  for "deterrahirg 
priorities among releases or thnromed 
releases throughout the United -tea 
for the purpose of takmg remedid e: 
and, to  the  extent practicable teki.(lm 
account the potential urgency d d  
action, for the purpose of takmg d 
action.''  Removal acbdn involver 
deanup or other acuorm that a ~ ,  taken 

, in responee to  releases or threrbd 
releares  on a short-term or t e m w  

- basis ( C W C L A  secuon lOl(23)). 
Remedial acaon tends  to be 1-i 
nature  and involves res- d o n r  . . 
which are qnrirtent wtb a -ed 8 

remedy fur a releaae ( C W C L A  .' 

lOl(Z4)). Critqia for determiniry . 
priorities for  'possible remedial - ' L -  

under a m  are included in I. i I,. 

Hauvd Ranking Syrtem ("HRS)  did^ 

. .  

CWCLA section 105(eH8)@) direct8 
BPA to lid priority sites "among" the : 

bwn releases OF threatened  releases. 
of hazardous  substances, pollutants, or 
-taminants. and section lOS(a)(s)(A) 
directs EPA to conoider certain 
mumerated  and "other appropriate" 
ktora in doing so. Thus, as a matter of pdicy. EPA has the discretion not to use =CLA to respond to certain types of 
deases .  

m t e d  (48 FR 90882. September 8. 
-1, b Agency announced certain 
pltiag policies relahng to sites  that 
d g h t  qualrfy for the NPL One of these 
policies wnr that RCRA land disposal 
unit8 that received hazardous waste 
.her July 26.1982 (the effective date of 
b RCRA land  disposal regulations) 

'wb. the initial NpL was 

-a (ss PR 31oaz1: however. tba 
a p p k  to tbe bang d aim on tba 

~ ~ d w m n w d H R S b f i M l i m d m d t a k a  

. ~ ~ ~ ~ ~ r s v l ~ i w r l o t h e H R 9 o n '  

1& (gRM wttlrm l o S ( C ) ( l ) .  i" 
-\ 



would  generally  not be included on the 
Nm, On April 10,1985 ( 5 0  FR 14117). the 
Agency annoui~ced that it was 
considering revisions to that policy 
based upon  new authorities of the 
Hazardous and Solid Waste 
Amendments of 1964 ["HSWA') that 
allow the Agency to require corrective 
action at solid waste management unite 
of RCRA facilities in addition to 
regulated hazardous waste management 
units. 

On June 10,1988 (61 FR a057). E P A '  

h o u n c e d  several components of a 
final  policy for placing  RCRA-regulated 
sites on  the M2 but made clear that the 
policy applied only to non-Federal sites. 
The Policy stated  that the listing of non- 
Federal sites with releases that can be 
addressed &der the expanded RCRA 
Subtitle C corrective action authorities 
generally would be'deferred However, 
certain RCRA pites at which Subtitle C 
corrective action authoritier are 
available would generally' be listed I 
they had an HRS r a r e  of 2(LW or 

eater q d  mdt at least one of the 
1 f ~ o -  criteria: 

Fadlitier owned by persona who 
have demoristrntqd an inability to 
finance d 'deanup  as evidenced by their 
invocatioh kif the bnnkruptcy kwr. 

authorization t& opernte, and for  which 
there a+dddidond i n d l ~ a t i ~ ~  that the 
owner ot ' dph to r  I w f l l  be unwilling to 
urrdertn& iik$mkcti$ut action 

Site+ $nalyzeil on a caae-by-caae 
basis, whokie o;wn&n or operaton have 
a clear tiistorppf u n w i h g n e s s  to 
undertake I1csrr$ctive  action.^ 

O n ,  J u r y  ;!do,' 1988;;ISl PR 21069). EPA 
stated~@it~~it yodd'8bnuider at a later 
date 'wliedk '*a M policy for 
defe* , , p ~ ~ & W r a l  RCRA-ragulpted 
sites'hm  the;~Fphrhoold appiy to 
Federahfa&b&a. 

On!OCf#$qlT. 1988. SARA took 
effect~&d~~~a":,ne@'crectton 120 to 
m W m 8 d # v o t M  excluaiveiy to hdend 
facilities. l@cti,+n I? ' s x p l a i a r  th. 
applic$@#,,ofi~CeRCLA tomthe ~adsrCrl 
G v e 9 e n k .  ~bhd a"iiailly k t a  out a 
scheme ,@&$,,#Md m~ 
Federa! ,#%Q1bdit& w d  be indud& 

Fadlitib~that~have loot 

4 a s*i&@&a,, *tad, p l e d  on 
&e , ~ l p ~  ,* llo Wmt), end 
ad&&d'~g&bdt'b Q1l Ihtaragency 
Agree,me+t;yvi$'E€+ 
'b p&Wlt~~f$elikmtionr on a 

Federal conside&;\*t ii~@kiiids~ lieding liectioras policy. of EPA 

, ' I 8  l ~ ; ' ' ~ l l , l l ~ l , ~ ~  8 ,  , 

, thdk$#Hw e&, m d m  

RCRA corrective action, at Federal 
fadt ie , r  with RCI$A-.ie&dated : 
hazardous waste maiagement units (51 
FR 7722, March 5.1966). Spedfically, 
that poiicy stated that: 

RCRA section 3004(u) subjects 
Federal facilities to corrective  action 
requirements to the same extent as 
privately-owned or -operated fadlitiea 

The definition of a Federal facility 
boundary is equivalent to the  property- 
wide  definition of fadlity  at privately- 
owned or -operated  facilities. 

The Agency  determined that the great 
majority of Federal facility sites that 
could be placed on the NPL have RCRA- 
regulated hazardous waste management 
unita within the Federal facility pmperty 
boundaries, subjecting  them to RCRA 
corrective action authorities. Therefore, 
application to Federal fadlitiea of the 
March 5,1988 boundary policy nnd the 
June 10. if386 RCRA deferral policy 
would result in placing  very few Federal 
facility sites on the Nn, However, 
CERCLA and ita leglslative history 
indicate that Congreaa clearly intended 
that Federal facility dter Benerayr be 
placed on the NPL and ad- under 
the proceaa aet out in CERCLA section 
lzo(e). Thus, EPA concluded that the 
RCRA deferral policy applicable to 
pdvate ritea might not be appropriate 
for Federal facilitiea. On May 1% 1981 
(62 PR I=), the Agency nand 
that it war coordderlrrg adopting a policy 
for  listing Federal facility dtea that ere 
eligiblefortheMZeveniftheyereeiso 
abject to the corrective action 
authoritiea of Subtitle C of RCRA; public 
comment war apedfically quested on 
thiaapproach 

Coqpvm' intent that Federal facility 
riteaahoddbemtheNPLevenIf 
RCRA COrreCtjve action authorities 
apply, Ir ddenced by thr ~ h v c  of the 
comprehemive aystem of rite 
ldentlticntion nnd evduatton mt up by 
CERCLA d o n  124 added by SARA. 
First In rection 12O(c), EPA ia required 
to ertablirb a 'Teded Agency 
Hnznrdour Warta Complinncs Docket" 
based on information abmitted under 
dons lo3 nnd la@) of C8RQ.A and 
r e ~ t i o ~  30l6,3a)~, and 9010 of RCRAa 

'b.bh.SOI#dRCRApmrldrk&ohahxy 
o f F d w d d ~ w h e R C R A - ~ %  
m a a d e u t a d . a ~ d a ~ b a m ~  
drl.nltbW?rdbDSODldkClU" 
tUlqdrskrvtbo"----brt&^-rd 
~ a m i t l l a r t b ~ d ~ ~ l @ ~  
rta,rd4ondbmdamw&Rat& 
&RaArcaco""&tr 
RCRA"L"rb 
h.arpar(.daoatd-adlrpadd 
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after a CERCLA remedial investigation/ 
feasibility study [RI/FS) has begun- 
even if that action has been ordered by 
a  State-is generally available at both 
Private and Federal facility sites. 
Wowever. C E R U  section lzo(a)(4) 
provides that State  laws shall apply to 
remedial actions-including  those  under 
CERCLA - a t  Fedeml fucility sites that 
are not on the NPL, thus. acting as a 
general limitation on the more general 
section 1=[e)(6).10  Of course, no such 
limitation applies to Federal facility 
sites once they are placed on  the NPL 

makes it clear that it is the RI lFSao t  
the listing itself-that  triggers section 
122(e)(6).  Indeed, an RI/Fs may be 
commenced prior to, as well as after, 
NPL listing.1' This is especially true for 
Federal facility sites, as  the President 
has delegated his authority to take 
CWCLA section 104 response actions 
(including RI/F%) to the Federal 
agencies for  most non-NPL sites 
@xecutive Order 12580. at  section 
ae)(l)).l* Thus. when a Federal facility 
is placed on  the NPL an RIjFs wili often 
have been commenced [or completed). 

'In order to invoke the authorization 
mechanism of CERCLA section 122(e)(6), 
EPA must make a threshold 
determination of whether or not an RI/ 
FS "under thls Act [CWCLAf ha8 been 
initiated: studier conducted by Federal 
facilities before a site has been placed 
on the NPL may or may not constitute 
an appropriate RI/Fs in =A's 
opinion." As a matter of policy. the 

The plain language of section 122(e)(6) 

' 0  Section 120(a#4] rhtw u foU- hta Im 
concerning rsm0v.l d rsmmdid action. lncludiDs 

removal and lsmadtrJ .ctton at fadllekr o w d  oc 
State lawr mgadbg enfarwrnent ahdl appiy to 

operated by a depulmeet w 
htmnentality of th. UaiM Stam rtwn rucb 
facilttitn am not induded on th. NaUod WtIa 
Lint (Empharlr added.] 

fromuguiqthnttbsdochiardI.cha.aDppi 
o r i m p l i d p r e e m p t i o n w t b b d d ~  
Wal(41. 

L 1 s e S s w I S e w i ~ o f M / l l p k v . ~  
KM PSupp. 1355.13Sl WD. h& -1 
c I e a r ~ y m a \ r e a t h e a m d w t d ~ ~ ~ r r a P a L  
not remedial, acttoa mo bl.l.- cht 
remedia! ecdanr k t.ta *rlw tL. rita 1.- 
t h e ~ u r i m p l y ~ k m t ~ e U / F S " k ~ ~  
~ u d y ~ 1 ~ ( " M ~ ~ ~ k ~ ~ t  
pmpo.ed[NRIri"b~A#Dlw. 
rsmoval authority Il0d.r -7 
Departments of hie= and m o ~  m. I *  &cion 104 authoritlea wem dd-ted IO tb 

although NCh fund- mwt ntll l  k awrbd 

( Z R c L A ~ t i W O n l s ~ n C u m 4 4  
c o n r i r t m l t r r l t b t h e ~ b d a c u l J e l i D d  

' 8  "RI/ps" ll 4 term of ut un&c " d 
applieo to 4 a p e d a l  dte study and ovduatla, 
p u r m a n t m o a c t i o n ~ d ) d t h . N U . g P r S u  
t b . ~ a l k m l t d ~ t b b d m l o p a w n t m d  
~ ~ t l U l X l d t b ~ . l l b ~ ~  
w r h . 1  coartit~tea an maspubla N/R d a  
maA 

Nolhinq In thlr rectiou prclvaafl P c U l d  f .d l i t ta  

Agency will generally interpret 
CERCLA-quality RI/FSs to be those that 
are provided for, or adopted by 
reference, in an LAG. The Agency 
believes that such a  policy is consistent 
with CERCLA section 120(e)(l], which 
directs Federal facilities, "in 
consultation with EPA," to  commence 
an RI/FS within six months of the 
facility's  listing on the NPL In addition, 
the  policy will promote consistency in 
MIPS's,  and will help to ensure that all 
appropriate information has been 
collected during the RI/FS, so that EPA 
may properly evaluate remedial 
alternatives at Federal facility sites as 
required under CERCLA section 
120(e)(4). Further, by encouraging the 
development of IAGa at the earIy RI/Fs 
stage, this policy may help to  promote 
coordination among the parties, and 
avoid inconsistent actions. 

Thus-, the IAG will generally commit 
the Federal facility to complete both an 
M/FS and any subsequent remedial 
action determined by EPA to be 
necessary. 

under (or incorporated into) an IAG. 
EPA must decide whether or not to 
authorize PRPs to continue with any 
non-CERCIA remedial actions (both 
voluntary and State-ordered)at the site. 
This decision will be made on a case-by- 
case bads, t ahq  Into acco\zllt the- 
status of CERCLA activities at the site, 
and the potential for disruption of or 
conflict with that work if the PRP action 
were authorized. 
nr.R.rpoawtoPubliccommsnt6 

Once an RI/FS has been commenced 

On May 13.1987 (52  FR 17991). EPA 
solicited public comment on the 
Agttncy'r intention to adopt a  policy  for 
inciudiq euble  Federal facility sites 
ontheNPLevaniftheyarealsosubject 
to RCRA CORBCtive action authorities: 
the Agency received six comments on 
the policy. EPA considered the 
comments raired. and responde to them 
as folloyu. 

W o  of the six commenten concur 
with the policy to lnclude eligible 
Federal facility dtes on the NPL and 
ham no suggested revisions or 
additional commenb. 

One commenter "generally rupportr" 
the policy, but beiievar that the criteria 
wed to list Federal facility sites are 
unclear. The commenter itates that "as 
written, the proposed policy could be 
interpreted to piean that F&al 
hazardow fa@ties wouid be placed on 
the NH, regardless of the& s t a t u  under 
[RCRA] or their de- of actual 
"* .-. ' 

in concluding that under the policy. 
In response, @e, commenter ir co& 

Federal facility sites would  be  placed on 
the NPL regardless of the  facility's 
status under RCRA. As discussed a b o v y  
this is consistent with  Congressional 
intent that Federal facility sites should c 
be on the NPL and that listing criteria 
should  not be applied to Federal sites in 
a  manner that is more exclusionary than 
for private sites. However, the 
commenter is incorrect in suggesting 
that Federal facility sites will be listed 
regardless of the degree of hazard they 
present. The Agency intends to use  the 
HRS, the same method  used  for  non- 
Federal sites, to determine whether a 
Federal facility site poses an actual or 
potential threat to health or the 
environment and, therefore,  qualifies for 
the NPL (Currently, a site is  generally 
eligible  for the NPL if the HRS score is 
28.50 or greater.) The application of the 
HRS to Federal facility sites is 
consistent with CERCLA section 120(d). 
which requires EPA to use the HRS k- 
evaluating for the NPL the facilities on 
the Federal Agency Hazardous Waste 
Compliance Docket. 

One commenter did not comment on 
the policy, but rather is concerned that 
no Superfund monies be  spent  at 
Federal facilities. The commenter 
believes that neither pre-remedial work 
@re- assessments  and site 
inspections) nor remedial work should 
be financed by the Trust Fund. 

FR 2923, J a n u a r y  29,1867). at section k. 
z(e), delegatee the responsibility for 
conducting most prs-remedial work  to 
the Federal agencies. Therefore, the 
Federal agencies, rather  than the Trust 
Fund, finance these activities, with EPA 
providing oversight. in addition. section 
lll(e)(3) of CERCI& as amended by 
S A R k  strictly limits the use of the Fund 
for remedial actions at Federally-owned 
facilities.  Although the Administrator 
does have the discretion to  use funds 
from the Hazardous Substances 
Superfund to pay for  emergency removal 
actions for releases or threatened 
releases from Federal facilities. the 
concerned Executive Agency or 
department must reimburse the  Fund for 
such costs. Executive Order 12580. 
section qi]. The Department of Defense 
and the Department of Energy also nave 
response authority for emergency 
removals (Executive Order, section 
2(dl). 

Another commenter opposes !he 
policy of placing RCRA-regulated 
Federal facilities on the NPL arguing 
that public notification is adequately 
addresmd by other provisions of 
CERCLA (sections 120 (b). (c), and  (dl). 
and that the policy is inconsistent 
section lzo(a), which requires that 

In response, Executive Order 12580 (F*" 



Federal fscilitiea comply with CERCLA 
inthesumemannesrrany 
nongovernmental est#y. Tbe commenter 
believes that the aeoptian of the 
proposed policy h inronsistent with 
EPA's policy regardins noon-Federal 
facilities. 

In response, CEaCLA sections 120 (b), 
(c), and (d) refer to the establishment of 
the Federal Agency Hazardous Waste 
Campliance  Docket and to the 
evaluation of f a c i l i t b  on the docket  for 
the NPL,." The Agency agrees that this 
docket will provide the public with mme 
informa  tion  regarding hamadam wwte 
activities at Federal fat ien,  a t  d op 
informatian concerning contamination 
of  contigutma or adjacent pmperty. Tha 
Agency  believes,  however. that 
evaluating sites using the HRS, and 
placing on the NPL those sit- &at pose 
the most serious problem, will serve to 
infonn the public of the relative hazard 
of these sites. The htiq process also 
affords the public the opportuni to 
examine HRS documenb  and re z rencea 
for a particulac site, and to comment 011 
a prpposed listlag. In addition, the NPL 
provides response categories and 
cbanup etatru coda for sites, and 
dddtes sites when no further tesponse is 
required, adding to the info~national 
benefib of using the NH, Thetafore, 
EPA believer that htkg F e d e d  facility 
d t d  will ad* the public of the status 
of Piidera1  government cleanup efforts 
a0 well as'help Federal agencies ret 
priorities and focus c l e a m p  efforta on 
those sites that present &e most  serioua 
problems, consistent with the NCP ( 5 0  
FR 47931, November ZO, 1985). 
Aa to the comment concerning- 

CERCLA section Izo(a), EPA apes that 
the nection pmvidea that Federally- 
owned facilities'are rubject to and murt 
comply with CERCLA to the same 
extent aa any nongovenrmental entity. 
Further. sections lzo(a)(Z) and izo(d) 
provide that EPA should me the ram8 
d e s  and criteria to evaluate Federal 
sites for the Nm. m8am applied to 
private sites. Homqm, today's poiicy ir 
not inconsistent wbb ha ractionr Aa 
a threshold mattar, t4 b mtcantmverted 
t h a t a n H R S m m m d a o r g r e a t e r b  
an elqpbility t'ipar both 
Federal and Tba quaatIan 

H P u r n u n t t o r s d b a W c ) d ~ a . A . I I P A  
p l w l b d t b . F I c l r r l A I Q e l . ~ W u u  
C V U I p ~ U M S W O t W l F * ~ l 2 ~ p J 3 F R  
42U)).Tb.dockntrruatsblbb.dburdoo 
L n f a a V t k s l r u W n a d b y P d a l ~ I D V A  
llDdsrwcdonn~SnIA.adS01BdDCRA.ad 
~~ ladCERaAIb .dobcrar t0  
I d . n t t f y P . d . n r l h c o t & t h t ~ b o ~ h  

dewnnbmtl*par.*b~brkhd 
vmrdvEIrithCBlIMButhnllqdlb 

...hurrUtbarL.lduc4&m~b 
tbr"WJ"Wr0 
padblow-k-.4ml&NR. 

is, shonld NPGe&jib)e Federd sifes be 
d e f e d  from Ifsti@%s a matter of 
policy. As explained above, tfie Agency 
does not believe that CERCLA section 
lzo(a)(Z) can be reed to resnfie identical 
treatment of Federal and private sites m 
all circumstances; the fact that Congrese 
legislated a number of requirements ht 
addition to. or instead of, thoeG 
applicable to private facilities (e.g., 
sectiane 120 [c). (elI2). (h)b 
oftheneedteaddreeucartaialrnigpc 
aspects dPederal facilitier differen* 
than for private siten Ratlier, BPA 
interprat. CERCtA nctianrz4pf to 
meaatastthecriteriatabtRedaral 
fa&tysit#rbwldnotbemars 
excbsMlaary &am the miteria twlirtnaa- 
F e d e r a l ~ I n t b b e a s e , L i a ~ & d  
if EPA were to apply the non-Federal 
RCRA deferred Wing poiicy to F e d d  
fadtkm, very few Federal sites wonld 
be cowidered for the m counter to 
the spirit and Lntent of section 126 (c] 
and  fd) of CQ€Ci,A and the rtatute's 
lqislative history. Manavsr, one oftha 
keyfactorrinWA%.decfriontoadopta 
RCRA deferraf @cy for privnta &et+- 
the need to manage and-comerve Fund 
mourccbdocI not-apply to Federal 
facilities because theremedieu aremt 

appmpriafe. and- qmdstent w i t h '  

delllanstrrtes the h3gidat" ncognitian 

M-financed W A  b e i i e ~ ~ r  tht it fr 

Cengmsriamal-intaot, to take thee  
ditfcnaar into account u long a$ tha 
reatdtirnottotreatPsdet.lagendeatn 
a mom emhadonary manner than 
privata.facilitiea 

that btiq Federal fa&@ rim mlght 
interfere with d - t  activities 
under RCRA. Ona CQmmePter stated- 
that the policy is inconsistent with 
CERCLA rection lla(i), which requires 
that Federal fadlitilw axnply with all 
RCRA requirementr. 

In reaponre. the Agency's view ia tbat 
today'r policy will facilitate 
enforemant activities at Feded facility 
dter, not interfen, with them. In effect, 
by encontaglng the draftiug of 
oomprehenaive UGa for Federal 
facilitiea, thia policy will advance the 
goal of rite remediation. In addition, the 

avoid duplication and coofllct: the IAG 
may d&e amas of a Federal facility 
that may effidently be addreseed unk 
RCRA (e.& unlb that are distinct fmm, 
and  do not disrupt CERCLA activities). 
In addition. Stater will be encouraged to 
bscomerfiputorypartiertoIAcI. 
redudngthsk~of 
intagovsranwabloonflictw~ 
~dthardbctlaaof~. 

Two commentern exprersed t~ncarn 

M G  pCOCW8 d o w r  WA to t h  8 t w  to 

kr"1tLootdra.dOf 
pledngadteeatbsNKCL.toc#tsre 

potential c d c t  between CERCLA and 
RCRA; rather, the corrective  action 
authoriff es of the two statutes overtap, 
purauant lo statutory design.  Indeed, the 
alleged  interFetence with RCRA 
corrective actions by CERCLA cleanups 
can occur at any point in the process. 
depending apan the specific facts of the 
case. those cases where the relevant 
statutes do overfap, EPA believes that 
one of the statutes must  sometimer be 
chosen for practi c a r  reasom, and 
Congress has  set out a  procedure far 
reMIlving rm& ConRiCts  fn CERCLA 
sectirm rZ2(e)(6).r6 However, the & of 

conNcts &rough tfie ZAG process. 

case a€ Federal fa&tiea, Eating doe, 
have a dgnifiicancarrot present for 
private dtea Far instance, CWCLA 
aee4ian l20(eJ(2&-0vidw that for 
Pededfaeility &a M t h e m  EPA 
willplayarnlekidecthgnmedies, 
while CRRCZA wstim-ino(a)(4] 
pVkbthotStathla" 
remmralelidarmulialactioamrhpti 
apply t e R e $ d . i a o i u t i e r  VDbea ruch 
~ u s p o c o h ~ l v R ~ t h c ~  
doer q t d i ~ i r r  b w  Stiita b a  apply 
ptFedetel.ritsr+6tarton.thaNEt). 
~ , , s l l y ~ i j a A o r s t e t t !  
mlsr~~verSrU"NPLFederal  

tOd8f6 @Cy I8 to dI lh lh2  any SUCb 

The Agency aclmowbdgea that in the 

i r d i H g s i t s o ~ l l m m , t h e a W u t a r y  
acheme reflected h;CERCLA aectiona 
120(a#4)!and t z U d ) , ' a a d  not fmn the 
actoflistiq&dlf.~GLAdinctrEPA 
t o l b t F ~ a l s i k s a n t h a N H . u r d t h e n  

comequeo-a. 
purther, merely alleging that there 

may be gomb effect on State 
enforcement actiom ar a result of a 
policy of h d u @ g  Federal facilities on 
the NPL la not grounds for rejecting 
today'r policy. Ths Agency has 
mviewdiboth sides of the question. and 

determined that It b in the beet 
intereat of the'public and environmental 
protection to place Federal facility sites 
on the NPLand thus to make CWCLA 
authodtib available to achieve 
compre&mdve remedies for 
coateminktion at such sites (when 
approptiate). In addition, the IAG 
procesr, as 8 d i r c u r a e d  fn this policy, will 
mnre to m h k b  duplication and 
inconrktbicy withpotential State 
ordeia 

#PeC&p 8fpbtorJ 
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EPA also disagrees with the 
commenter's  suggestion that today's 
policy is inconsistent with CERCLA 
section 12O(i), which provides that 
"nothing in this section [1m] shall affect 
or impair the obligation of any 
department, agency, or instrumentality 
of the  United States to comply  with any 
requirement of the Solid Waste Disposal 
Act [RCRA] (including corrective action 
requirements)." EPA interprets that 
section simply to mean that section 120 
does not impair otherwise applicable 
RCRA requirements; thin mandate is met 
even if an action is conducted under 
CERcLk as CERCLA section 121(d](2] 
specifically provides that ARARa of 
RCRA and  State  law must be achieved 
with regard to any on-site remedy.  Even 
if a RCRA or State requirement that b 

an ARAR ie waived by EPA (section 
lZl(d)(4)). the State may obtain judicial 
review of such a waiver, and even if 
unsuccessful.  may require that the 
remedial action conform  to the 
requirement in question by  paying the 
additional coats of meeting such 
standard (CERCLA section 121(f)(3)); 
thus, the intent of section 12O(i) is 
satisfied. 

This interpretation of rection 1mi) 
follows directly from the language of the 
provision itself, which stater that 
"nothing in this section"4s compared 
to "nothing In this Act""raM affect 
RCRA obllgatlo~. "hi8 1eaver.h  placs 
lidtationr contained in other sectiond 
of the statute, such as the permit waiver 
provbton (section %=(e)); the procers 
for selecting and waiving ARMa 

(sections 121 (d)(2) and (d)(4)): and the 
ban on remedial actions not  approved 
by the President (section lZ!(e)(6)). 

For all these reasons.  the Agency 
believes that today's Federal facilities 
listing  policy is appropriate, that it 
reflects Congressional  intent, and that it 
is consistent with CERCLk 

Pursuant to the policy described in 
this notice, the Agency  will place 
eligible Federal facility sites on the NPL 
even if the site is also subject to the 
corrective action authorities of Subtitle 
C of RCRA. 

J.o.thanZc.anoe 
Date: March 8,1989. 

Acting Assistant Admidstmtor, Off7ce of 
Wid  Wm&?andEnwgencyResponse. 
[PR Doc 8@-68%l Filed 3404% 845 am] 
ILu)#" 


